The Medico-Legal Aspects of Deaths Under Anxsthetics.
By A. DOUGLAS COWBURN.
THE questions to be considered are:
(1) The nature and extent of the jurisdiction of the Coroner in relation to deatha occurring during or shortly after the performance of a surgical operation, or before complete recovery from the effects of anesthesia.
(2) Is that jurisdiction, as at present exercised, beneficial or harmful to the public ? (3) If the latter, in what manner and to what extent can it be modified ?
These propositions involve the further questions-Are deaths in these circumstances to be considered as deaths from natural or from accidental causes?
If the latter-was the accident which caused or accelerated the death due to external circumstances unconnected with surgical practice, or was the death due to some accident in the course of that practice ? If the last-named, was it avoidable or unavoidable ?
The Jurisdiction is found in S. 3, ss. I of the Coroners Act, 1887, as amended by the Coroners (Amendment) Act, 1926. In 1903 the Council of the Coroners' Society of England and Wales advised their members " that inquests should be held on all deaths occurring whilst under the influence of an anesthetic, irrespective of whether the friends of those specially concerned in the administration of an anesthetic and the operation were satisfied in every way or not."
In 1910 the Departmental Committee appointed to consider the Law and Practice relating to Coroners observed: "There is an important distinction to be drawn between death from an anesthetic and death under an anaesthetic; a person under an anamsthetic may die from the action of the anwsthetic, or from surgical shock, or from hmorrhage, or from a combination of these or other causes. " So, again, a person under an anesthetic may die from some accident consequent upon its administration, e.g., asphyxia through the tongue slipping back, or from regurgitation of food.
" Experts are of opinion that when all sources of error are allowed for, a certain number of these deaths are due to preventible causes. We think that every death under an anaesthetic should be reported to the Coroner, but we do not think that in every case a Coroner should be bound to hold an inquest. He should have a discretion to decline to hold an inquest when satisfied on inquiry that the anaesthetic was administered with due care and skill."
No notice was taken of this valuable report luntil 1926, when the Coroners (Amendment) Act (16 and 17 Geo. V, c. 59) was passed. By S. 13, ss. 1 of that Act, inquests of this kind may be held without a jury, except in certain circumstances, e.g., where a rapid sequence of deaths has occurred in one institution, or where an anesthetic has been administered for an improper purpose, or by one not possessing competent knowlege.
One great difficulty with which Coroners have been confronted for years has been that they had no power to order autopsies without holding an inquest.
This has now been removed by S. 21 of the Coroners (Amendment) Act; it is to be noted, however, that the Coroner has no power to dispense with an inquest if the death has been either violent or "unnatural." The problem therefore is: Is a death which has occurred under an anmesthetic natural, or unnatural, or accidental ?
The Registrar-General, exercising powers conferred on him by the Births and Deaths Registration Acts, has, with the sanction of the Minister of Health, directed the registrars to report to Coroners (a) any death which the registrar believes to have been unnatural, or directly or indirectly caused by accident, violence, or neglect, or to have been attended by suspicious circumstances, or the cause of which appears to be unknown.
(b) Any death occurring after an operation necessitated by injury, or occurring under an operation, or before recovery from the effects of an anaesthetic.
The Secretary of State in a circular dated June 28, 1927, indicates that the object of such reference to the Coroner by the Registrar is to bring before the Coroner cases which might otherwise not come under his notice, in which he would have an opportunity of considering whether inquiry is necessary, whether a postmortem should be ordered and will suffice, or whether an inquest ought to be held. The fact that the Registrar refers a case is not in itself a sufficient reason for holding an inquest. The question whether an inquest ought to be held is one for the Coroner to decide, in his discretion, on the circumstances of each individual case.
It is now settled that all such cases must be referred to the Coroner, and it may be usefully observed that, as it is not in itself a breach of the law for any person to administer an antesthetic, it would be gravely prejudicial to the public interest to abolish this jurisdiction.
The answer to the very difficult question: What is a death from natural causes? or, more definitely: In what circumstances is a death occurring whilst under the influence of an aneTsthetic natural? cannot be given without a very careful survey of all the facts. "Natural death," so far as I know, has never been judicially defined, though the Oxford Dictionary defines it as "That which happens in the course of nature as the result of age or disease, as opposed to one brought about by accident, violence, neglect or poison."
The term "accident " is much more easily dealt with, as it has been the subject of judicial definition, notably in connexion with the Workmen's Compensation Acts: " An Accident is an unlooked-for mishap or an untoward event which is not expected or designed."
That accidents have occurred and do occur in the course of operative and ancesthetic procedures cannot be doubted. These fatalities, regrettable as they are, are neither ordinary or proper, they are obviously unlooked-for mishaps. It is clearly in the interests of all concerned, including the public, that these events should be carefully and impartially investigated in open Court. In fact, the Coroner has no option. He has no power to pass a case in which death is due to other than natural causes; if the surgeon and the anesthetist have exercised due skill and care, what have they to fear from the inquiry? But in many cases which come under our notice, the facts are otherwise. The patient is not infrequently exhausted by a longstanding and debilitating disease; operation is rightly resorted to to give the patient a last chance, or at least one of passing the remainder of life in comparative comfort. The surgeons and the anesthetists are gentlemen of conspicuous ability and not infrequently of great experience. The result may be due to operative shock, toxtnmia, exhaustion, or to a combination of one or other of these factors; in short, death has occurred from the effects of disease; the operation and anaesthesia are but necessary incidents of treatment. Where then is the unnatural cause?
I conceive that the true answer is: When a death has occurred during or shortly after an operation undertaken solely for relief of disease, when the anesthetic has been administered in a proper and competent manner in the ordinary course of medical and surgical practice, and the history and autopsy show that no unlooked-for mishap or untoward incident has occurred, the death is not necessarily to be regarded as unnatural.
Before any accurate judgment could be formed it was essential to ascertain the results of a number of cases, to collect which has involved considerable time and labour. They were taken from the evidence given at inquests held in several districts of the administrative area of the County of London over a period of ten years.
Foregoing considerations gradually forced me to the conclusion that the construction hitherto placed upon the expression "unnatural death " (Coroners Act, 1887) has been too narrow and restricted in so far as it relates to deaths under anaesthesia.
In view of the wide power of discretion vested in Coroners by the Coroners (Amendment) Act, 1926, it is now possible and permissible to differentiate between those cases where death has occurred as a result of disease, and in which the operation and the ancesthesia were mere necessary incidents of treatment which has been rightly adopted as a matter of imperative necessity, and those cases in which an accident has occurred either before, during, or after operation or anaesthesia.
In July, 1927, the following specific inquiry was addressed to the. Secretary of State for the Home Department: " Where preliminary inquiry shows that the operation or the anaesthetic has been performed or administered in a proper and competent manner in a first-class hospital by practitioners of standing and repute, and the relatives of the deceased are fully satisfied with the treatment adopted, has the Coroner a discretion to pass the case without an inquest? "
The reply was: 'If after preliminary inquiry with or without a post-mortem examination, the Coroner is of opinion that no useful purpose would be served by holding an inquest, he is not under any positive obligation to hold one."
The next step was to frame the "preliminary inquiry."
An invitation was issued to the staff of a great institution in his district to meet the Coroner in friendly conference in order to ascertain whether it would be possible to place the necessary information at his disposal so that he could be in a position to consider whether the case could be passed or not.
This invitation was readily accepted, and a form was drawn up. While it is so designed as fully to comply with the legal requirements as to "accident," it avoids any question of an inquisitorial nature, and though insisting that the material facts should be stated and attested by the surgeon, the anaesthetist and pathologist entrusted with the autopsy, it leaves the doctors a free hand to state their own story in their own way, while the relatives of the deceased must state whether they are or are not fully satisfied.
I am confident that this scheme (or some such sebeme) will enable us to pass many cases in which an inquest is now held when in fact no one desires it. In my opinion death occurred from disease in the ordinary course of medical and surgical practice and was wholly unconnected with'any sort of accident, violence, or neglect. Discutssion.-Dr. CECIL HUGHES (President) said: Reports of anmesthetic inquests in the Press must inevitably tend to increase the public fear of operation and lessen the confidence felt in the medical profession.
Mr. Cowburn has referred to discussions at the Medico-Legal Society in 1908 and 1912. It was then that resolutions were sent to the General Medical Council and the Privy Council regarding the teaching of anesthetics and also their administration by unqualified persons.
At the discussion in 1912 on the " Amendment of the Law relating to Coroners," Dr. Brend stated that in some hundreds of records of anesthetic inquests, the jury in all of them found that the anesthetic had been properly administered; this, he thought, indicated that the risk of negligent administration was so slight as to make inquiry superfluous, or else the tribunal was incapable of detecting faulty procedure.
He brought out the diversity of opinion among Coroners as to the effects of inquests on the public. One coroner preferred to keep these matters quiet for the sake of other patients, whilst another was of opinion that to hold these inquests, helped to maintain public confidence in the medical profession. The late Sir Frederick Hewitt gave his opinion that these inquests were of no value and did harm by causing apprehension, and strongly advocated a form of inquiry similar to the Scottish procedure. Mr. Cowburn referred to the late Mr. Justice Walton's observations on the definition of a " natural " death, and from this I gather that he was of opinion that a " natural death " could occur under antesthesia.
He also referred to the dread of an inquest following a fatality acting as a deterrent to operation under anoesthesia; I feel sure this is so, and that lives are lost, or rather not saved, for this reason.
How long is a patient under the influence of an anesthetic? I disagree that the restoration of full consciousness should be required, for patients frequently pass from anaesthesia to natural sleep, especially after sedative medication, without any conscious interval, and yet with complete return of all reflexes.
MIy hospital is fortunate in being within the jurisdiction of Mr. Cowburn.
We cordially welcome the wide interpretation he has placed on " unnatural deaths " and the form of inquiry, from all concerned, which he requires to be filled in for any death occurring during or under the influence of anesthesia.
Mr. J. H. CHALDECOTT said that for years anesthetists had contended that a large percentage of these deaths did not justify inquests, the reports of which in the lay Press usually did more harm than good.
Mr. Cowburn's views on this point and his suggested scheme for dispensing with an inquest whenever a preliminary inquiry convinced hinm that it would serve no useful purpose, were almost identical with those frequently expressed and published by himself and other anaesthetists; it was, however, very gratifying to hear them re-introduced by a Coroner, whose official position added weight to his views as to the necessity for a modification of the present system.
AMr. H. L. EASON said that after hearing Mr. Douglas Cowburn's very interesting paper he was still in considerable doubt as to how he should proceed in all cases of death under anoesthesia. It appeared that there was still no precise definition of what was a natural or unnatural death, and he had, therefore, as the principal executive officer of his hospital, constantly to exercise his discretion in determining what was and what was not a natural death in order to make the decision as to whether the Coroner should be informed, or whether he should permit a post-mortem to be done in the hospital post-mortem room as a routine procedure within twenty-four hours of the death. He was also still in considerable doubt as to what was a death under anesthesia. Mr. Cowburn had quoted a definition as to when a patient had recovered from an anesthetic. Mr. Cowburn's definition was that a patient had recovered consciousness and that all the reflexes had returned. Mr.
Cowburn had also quoted in his list a case of death alleged to be a delayed chloroform poisoning in which the death had not occurred until some hours after the operation, and of this case Mr. Cowburn thought the Coroner should have been informed. He (the speaker) found it difficult to reconcile Mr. Cowburn's definition of recovery from the effects of an anmesthetic with the case in question. He had heard with interest, instructions which had been issued to registrars; that they were to inform the Coroner of any case in which the ordinary certificate of death appeared to suggest to the registrar that death arose from unnatural causes, and that the Coroner should have been informed. It seemed to him that it really seemed hardly necessary in the future for anybody to take upon himself the responsibility of informing the Coroner, for this appeared to be a matter that, by departmental order, had been left to registrars, and if the registrars had to do it why should anybody else trouble ? The difficulty in these circumstances would be that the postmortem would have been already done before the registrar informed the Coroner and then there would probably be further trouble. Finally, what was the penalty for any person who did not inform the Coroner of a death, which the Coroner might eventually decide was due to unnatural causes? This was the risk he was taking every day, but he did not know what the penalty was if, in the exercise of his discretion, he made a mistake. With regard to the form suggested by Mr. Cowburn for a preliminary inquiry for the information of the Coroner, he thought the principal details of the questionnaire were in the wrong order. In his opinion the statements of the surgeon and the anesthetist should come first, and the report of the post-mortem should come later, as it appeared to him that the Coroner would not exercise his discretion as to whether to order a post-mortem or not, until he had heard the story of the surgeon and the anmesthetist.
Mr. COWBURN (in reply) said that the line as to recovery from the effects of an anesthetic had to be drawn somewhere, and he thought the line he had drawn was satisfactory in cases which terminated fatally.
Dr. Eason had referred to a very real difficulty which confronted those engaged in hospital administration. A Common Law duty was imposed upon all those who had knowledge of the circumstances of the case of a death which appeared to be unnatural to inform the Coroner. Inasmuch, however, as there was no penalty prescribed for a breach of this duty, the law was to a great extent inoperative until the enactment of the Births and Deaths Registration Act, 1926, which specifically imposed that duty on the registrar.
As a matter of practice, if the doctors certified a case which was subsequently reported to the Coroner by the registrar, great inconvenience was experienced by the relatives, as the funeral arrangements were delayed.
Post-mortem examinations should never be made in cases which might be the subject of investigation in the Coroner's Court, without the permission of the Coroner.
As it had taken thirty years to bring about a long-needed amendment in the law relating to Coroners, he thought it unlikely that the subject would again be brought before Parliament in the near future.
